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STATEMENT OF THE ISSUES
Does a circuit court lack subject matter jurisdiction to
enter an Operating While Intoxicated (OWI) 1st offense civil

Judgment if a defendant has a prior unknown out-of-state

OWI conviction?

Trial Court Answered: Yes.

Is a second criminal operating while intoxicated offense
charged as a first civil operating while intoxicated

ordinance violation an offense known to law?

Trial Court Answered: No.

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

The Defendant-Respondent believes oral argument is
unnecessary in this case. Publication is recommended
particularly in light of the 2 recent unpublished yet
persuasive conflicting Court of Appeals District IV
decisions on these issues in Lowery (R-APP. 104) and

Navrestad (R-APP. 110)



STATEMENT OF THE CASE
The material facts of this case have been stipulated
and are not in dispute. In 1992 Ms. Booth Britton was
convicted of a civil 1st offense OWI in Eau Claire Circuit
Court. The Eau Claire City Attorneys’ office prosecuted
the case. Ms. Booth Britton had been previously convicted

of an OWI in Minnesota on April 28, 1990.

On November 13, 2014 she filed a Motion to Vacate her
1992 Eau Claire 1st offense OWI civil judgment pursuant to
Wis. Stat. § 806.07(1) (d). This as under Wisconsin law the
1990 Minnesota conviction should have been counted as a

prior OWI offense but was not.

The Eau Claire County Circuit Court had already
destroyed its records for 1992, but Ms. Britton Booth
provided a certified copy of her DMV record along with a
certified copy of the original citation from the Wisconsin
Department of Transportation which included the date of

initial appearance and the date of conviction.

The City opposed the Motion to Vacate arguing waiver
and laches under court competency doctrine. Ultimately on
April 8, 2015 the Eau Claire Circuit Court granted Ms.

Booth Britton’s Motion to Vacate the 1992 conviction. The



City of Eau Claire then filed a Notice of Appeal on April

N

8, 2015. On June 15, 2015 the City filed its Brief of
Plaintiff-Appellant with the Wisconsin Court of Appeals
District III appealing this ruling and asking that the

Circuit Court decision be reversed.

STANDARD OF REVIEW
“[Wlhen the facts are not in dispute, whether a
judgment is void for lack of Jjurisdiction is a question of
law subject to de novo review.” Kett v. Community Credit

Plan, Inc., 222 Wis. 2d 117, 128, 586 N.W.2d 68 (Ct. App.

1998).

ARGUMENT

I. THE TRIAL COURT DID NOT ERR IN VACATING DEFENDANT
BRITTON BOOTH’S 1992 OPERATING WHILE INTOXICATED
CONVICTION

The Eau Claire Circuit Court correctly ruled that Ms.
Booth Britton is entitled to have her 1992 OWI conviction
vacated pursuant to Wis. Stat. § 806.07(1) (d) as the
judgment is void. R16 at 3; Defendant-Respondent Appendix,

[hereinafter R-APP.] at 103.

The City Attorney’s office did not include her prior
Minnesota OWI conviction when charging her in 1992 thus she

was 1incorrectly charged civilly for a 18t OWI forfeiture



when she should have been charged criminally for a second

offense OWI.

a. The trial court properly relied on Walworth County
v. Rohnexr

In doing so Judge Gabler of the Eau Claire Circuit
Court relied partly on Walworth County v Rohner, 108 Wis.
2d 713, 324 N.W.2d 282 (1982) 1in which the Wisconsin
Supreme Court overturned the trial court and court of
appeals decisions which declined to dismiss a second
offense OWI improperly charged as a first offense. R-APP.

102, 103.

In Rohner the defendant was arrested and issued a
citation for drunk driving under the Walworth county
ordinance. He had already been convicted of the same
offense at the time of issuance and when the case came to
trial in 1981 he moved to have the case dismissed arguing
the court lacked subject matter jurisdiction to hear a
second offense criminal OWI charged as a first offense.

Rohner, 108 Wis. 2d at 715.

The trial court denied the motion and the defendant
pled guilty whereupon the verdict was stayed pending
appeal. The Court of Appeals affirmed but the Supreme

Court reversed. Rohner, 108 Wis. 2d at 716.



In vacating the judgment the Wisconsin Supreme Court
stated, “the legislative goal of providing uniform traffic
enforcement would be subverted if local governments were
allowed to punish second offenders with first offense
penalties.” Rohner, 108 Wis. 2d at 721. “...the trial
court was therefore without jurisdiction to proceed under
the county ordinance because such a local traffic
regulation can have no application to a second or
subsequent offense for drunk driving within 5 years.”

Rohner, 108 Wis. 2d at 722.

In making this ruling the Supreme Court pointed out
that the statutory language and legislative history don’t
consider this optional - they find that it is a required
interpretation of courts: ™“.§ 346.65(2) (a) ..uused the
mandatory word “shall” in providing the escalating
penalties for drunk driving. The use of the word “shall”
in the statute has been construed by this court as
requiring that criminal penalties be imposed for a second
offense. Rohner, 108 Wis. 2d at 717 citing State v Banks,

105 Wis. 2d at 39.

It went on to state “If the legislature had intended
that the imposition of criminal penalties be discretionary

it would have used permissive rather than mandatory



language... Because in Wisconsin only the state has the power
to enact and prosecute crimes and criminal penalties are
required, the trial court was without jurisdiction to try
the defendant under the Walworth county ordinance.”

Rohner, 108 Wis. 2d at 718.

This case clearly controls the outcome for the current
case. Similar to Rohner, Booth Britton was incorrectly
charged with a first offense civil ordinance violation in
1992 though she had already been convicted of a Minnesota
OWI in 1990. The City’s current efforts to distinguish

Rohner from Booth Britton in any significant way must fail:

They claim that given the original Rohner court was
not presented with competency arguments said case is
distinguishable. Brief of Plaintiff-Appellant City of Eau

Claire, June 15, 2015 [hereinafter Appellant Brief] at 14.

Their claim regarding awareness of arguments on
competency appears to be based on the fact Mikrut was not
decided and published until 2004. Village of Trempealeau

v. Mike R. Mikrut, 273 Wis. 2d 76, 681 N.W.2d 190 (2004)

However the actual Rohner briefs submitted may have
possibly touched on these issues but it not discussed in

the decision. But that is unverifiable as the State Law



Librarian has stated the only brief currently available in
Archives relating to Rohner is the Friend of the Court
Brief submitted by then Attorney General Bronson C. La
Follette and said brief admittedly does not directly use

the word ‘competency.’ R-APP. 122.

There is value to reviewing briefs the court did to
determine and enlighten much the way legislative history
provides direction. But sua sponte options of the court as
well as the impracticality of striking down stare decisis
based on whether an unpublished brief years ago pursued

various angles of argument make this argument specious.

The City of Eau Claire also argues that Rohner did not
involve an unknown out-of-state prior OWI offense, nor did
it involve an offense that could not be retried. Appellant
Brief at 16. Both of these arguments for distinction must
also fail. Caselaw clearly points out that a Minnesota
prior conviction must be counted in the same manner as a

Wisconsin conviction.

To wit, under Wis. Stat. § 343.307 (2013-2014) prior
offenses for other states are to be counted in determining

the correct charge for the current OWI alleged offense in



Wisconsin., The portion of said statute pertaining to

counting convictions in other states is (1) (d):

§ 343.307 Prior convictions, suspensions or
revocations to be counted as offenses. (1) The court
shall count the following to determine the length of a
revocation under § 343.30 (1lg) (b) and to determine the
penalty under §§ 114.09 (2) and 346.65 (2): .. (d)
Convictions under the law of another jurisdiction that
prohibits a person from refusing chemical testing or
using a motor wvehicle while intoxicated or under the
influence of a controlled substance or controlled
substance analog, or a combination thereof; with an
excess or specified range of alcohol concentration;
while under the influence of any drug to a degree that
renders the person incapable of safely driving; or
while having a detectable amount of a restricted
controlled substance in his or her blood, as those or
substantially similar terms are used in that
Jjurisdiction's laws.

§ 343.307 (1991-92) (1) The court shall count the
following ..to determine the penalty under §
345.54(2)...(1) (d): Convictions under the law of another
jurisdiction that prohibits refusal of chemical testing
or use of a motor vehicle while intoxicated or under
the influence of a controlled substance;, or a
combination thereof, or with an excess or specified
range of alcohol concentration, or under the influence
of any drug to a degree that renders the person
incapable of safely driving, as those or substantially
similar terms are used in that jurisdiction’s laws.

This statute was revised in 1991 and caselaw adapted

accordingly. 1In 1987 there was a Court of Appeals opinion

that stated under this statute, Wis. Stat. § 343.307 (1987-

88),

138,

in State v. Mattson, 140 Wis. 2d 24, 28-29, 409 N.W.2d

140-41 (Ct. App. 1987) Minnesota OWI’s were not to be

counted in Wisconsin. But in 1991 § 343.307 was amended

and since then Minnesota convictions are applicable under



this statute and subsequent years as the new statute only
requires other state statutes to prohibit the use of a
motor vehicle while intoxicated to be included. State v

White, 177 Wis. 2d 121, 126, 501 N.W.2d 463 (Ct. App.

1993) .

Wisconsin law is clear that they do have an
obligation. Clark County v Rex Potts!, 2013 Wisc. App. 2013
WI App 55, 347 Wis. 2d 551, 830 N.W.2d 723 (Wis. Ct. App.
2013) (unpublished opinion) R-APP. 117-121. In 2012 Potts
moved to have his Wisconsin 1996 first offense OWI
conviction vacated because it failed to account for 2 prior
OWI charges in Massachusetts in 1989 and 1993. Potts at |
3; R-APP. 118. The trial court upheld the conviction
stating under Wis. Stat. § 806.07(2) the motion should have
been brought within a reasonable time but it was not. Potts
at € 4; R-APP. 118. In upholding the decision the trial
court stated that Potts ‘should not be allowed to benefit
from his delay’- but the Court of Appeals rejected this and

reversed their ruling quoting the Wisconsin Supreme Court:

! This opinion will not be published. See Wis. Stat. §
809.23(1) (b)4. This appeal is decided by one judge pursuant
to Wis. Stat. § 752.31(2) (2011-12). All references to the
Wisconsin Statutes are to the 2011-12 version unless
otherwise noted.



“a motion for relief from a void judgment may be brought at
any time, regardless whether the moving party has been
dilatory or lackadaisical in his efforts to overturn the
judgment.” Neylan v Vorwald, 124 Wis.3d 85, 97, 368 N.W.2d
638 (1985). Potts at ¥ 6; R-APP. 119. Moreover “the
circuit court was strictly bound by the decision of the
Wisconsin Supreme Court, “regardless of the extent of [its]
agreement, or [its] disagreement, with it. Professional
Office Bldgs, Inc. v Royal Indem Co, 15 Wis. 2d 573, 580-
81, 427 N.W.2d 427 (Ct. App. 1988). Potts at 1 6 fn 2; R-
APP. 119. A void judgment is legally invalid and
therefore the statutory time limitations do not apply as
they only apply to legally valid judgments. Neylan at 99.
Potts at 1 6 fn 2; R-APP. 1109. Wisconsin courts have
maintained this precedent even if a significant amount of
time has gone by since judgment and one of the priors is
from another state. [No time deadline: Kohler Co. v. DILHR,
81 Wis. 2d 11, 25, 259 N.W.2d 695 (1997): “a challenge to a
court’s subject matter jurisdiction may be brought at any
time). State of Wisconsin Vv. Randall E. Banks, 105 Wis. 2d
32 43, 313 N.W.2d 67 (1981) Neylan v. Vorwald, 124 Wis. 2d
85, 97 368 N.W.2d ©48 (1985) citing Halbach: “the court
stated when they vacated the void judgment that laches did

not apply even 1f the plaintiff had been dilatory or

10



lackadaisical in his efforts to overturn the judgment.”
Halbach v. Halbach, 259 Wis. 329, 331, 48 N.W.2d 617 (1951)
" reasonable time’ limitation in Wis. Stat. § 806.07(2)
does not apply to Motions to vacate void Jjudgments under
Wis. Stat. § 806.07(1) (d).” Village of Trempealeau v. Mike

Mikrut, 273 Wis. 2d 76, 99 681 N.W.2d 190 (2004) citing

Vorwald at 100].

The Court of Appeals then went on to address the
merits of the case finding Rohner controlling it also held
the government accountable for discovering Potts’
Massachusetts charges stating that even if Potts had
deliberately failed to disclose the violations they should
have been able to discover them on their own and calculate
them in their 1996 charging decision. Potts at I 12; R-
APP. 120. In doing so it cited State v White, 177 Wis. 2d
121, 126, 501 N.W.2d 463 (Ct. App. 1993) and State v.
Puchacz, 2010 WI App 30, 9 30, 323 Wis. 2d 741, 780 N.W.2d
536 then stated “Wisconsin even counts prior offenses
committed in states with OWI statutes that differ
significantly from our own.” Potts at 1 11; R-APP. 120.
They also noted that there is no good faith exception to
the general rule that a defendant is entitled to relief

from a void judgment and point out that the County cites no

11



legal authority to support the suggestion that one exists.

Potts at 9 13; R-APP. 120. So they reversed the judgment.

Ms. Booth Britton’s prior OWI conviction at issue in
this case was in Minnesota. Whether she did or did not
disclose to the City Attorney’s office her Minnesota
conviction makes no difference, the government had a duty
to discover it on their own and they did not. Nor do they
cite any caselaw supporting the existence of an exception
to preclude Ms. Booth Britton’s claim because of it. And
Wisconsin courts have already discussed Minnesota law with
respect to its similarity to the Wisconsin OWI statute as
seen in State v Van Riper when the Court of Appeals noted
that Minnesota OWI laws are substantially similar to
Wisconsin’s OWI laws. State v. Van Riper, 2003 WI App 237,

267 Wis. 2d 759, 672 N.W.2d 156.

In Van Riper, Defendant challenged the admission of
the DOT certified drivers record as it included a Minnesota
OWI conviction but the Court stated: “That one of Van
Riper’s convictions occurred in Minnesota does not change
our decision. The Minnesota laws governing drunk driving

were substantially similar to Wisconsin’s OWI laws.”2 ..
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